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SUBSTI TUTE SENATE BI LL 5499

AS AMENDED BY THE HOUSE
Passed Legislature - 2009 Regul ar Session
State of WAshi ngton 61lst Legislature 2009 Regul ar Session

By Senate Transportation (originally sponsored by Senators Jarrett,
Swecker, Haugen, Marr, and Shin; by request of Departnment of
Transportation)

READ FI RST TI ME 02/ 19/ 09.

AN ACT Relating to bond anmpunts for departnment of transportation
hi ghway contracts; anending RCW 39.08.030; adding a new section to
chapter 39.08 RCW and providing an expiration date.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW39.08.030 and 2007 ¢ 218 s 89 are each anended to read
as follows:

(1) The bond nentioned in RCW39. 08. 010 shall be in an anmount equal
to the full contract price agreed to be paid for such work or
i nprovenent, except under subsections (2) and (3) of this section, and
shall be to the state of Washington, except as otherw se provided in
RCW 39. 08. 100, and except in cases of cities and towns, in which cases
such nmunicipalities my by general ordinance fix and determne the
anount of such bond and to whom such bond shall run: PROVI DED, The
same shall not be for a |less anobunt than twenty-five percent of the
contract price of any such i nprovenent, and may desi gnate that the sane
shall be payable to such city, and not to the state of Washi ngton, and
all such persons nentioned in RCW 39.08.010 shall have a right of
action in his, her, or their own nanme or nanmes on such bond for work
done by such |aborers or nechanics, and for materials furnished or
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provi si ons and goods supplied and furnished in the prosecution of such
wor k, or the making of such inprovenents: PROVIDED, That such persons
shall not have any right of action on such bond for any sum what ever,
unless within thirty days fromand after the conpletion of the contract
wi th an acceptance of the work by the affirmative action of the board,
council, comm ssion, trustees, officer, or body acting for the state,
county or nunicipality, or other public body, city, town or district,
the | aborer, mechanic or subcontractor, or material supplier, or person
claimng to have supplied materials, provisions or goods for the
prosecution of such work, or the making of such inprovenent, shal
present to and file with such board, council, comm ssion, trustees or
body acting for the state, county or nunicipality, or other public
body, city, town or district, a notice in witing in substance as
fol |l ows:

To (hereinsert the nameof the state, county or
municipality or other public body, city, town or district):

Notice ishereby given that theundersigned (hereinsert
the nameof the laborer, mechanic or subcontractor, or
material supplier, or person claimingtohave furnished
|abor, materialsor provisions for or upon such contract or
work) hasaclaiminthesumof. .. ... dollars (hereinsert
the amount) againstthe bondtakenfrom . . . . .. (hereinsert
the nameof the principal and surety or suretiesupon such
bond) forthework of . . . . .. (here insertabrief mentionor
description of thework concerningwhich said bondwas
taken).

(heretobesigned) .............

Such notice shall be signed by the person or corporation naking the
claimor giving the notice, and said notice, after being presented and
filed, shall be a public record open to inspection by any person, and
in any suit or action brought against such surety or sureties by any
such person or corporation to recover for any of the itens herei nbefore
specified, the claimnt shall be entitled to recover in addition to al
ot her costs, attorney's fees in such sum as the court shall adjudge
r easonabl e: PROVI DED, HOWEVER, That no attorney's fees shall be
allowed in any suit or action brought or instituted before the
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expiration of thirty days followng the date of filing of the notice
her ei nbef ore nenti oned: PROVI DED FURTHER, That any city may avail
itself of the provisions of RCW 39.08.010 through 39.08.030,
notw thstanding any charter provisions in conflict herewth: AND
PROVI DED FURTHER, That any city or town may i npose any ot her or further
condi tions and obligations in such bond as may be deened necessary for
its proper protection in the fulfillnment of the terns of the contract
secured thereby, and not in conflict herewth.

(2) Under the job order contracting procedure described in RCW
((39—316-31306)) 39.10.420, bonds will be in an anpbunt not | ess than the
dol l ar value of all open work orders.

(3)(a)  _On__highway construction_contracts_ adm nistered_by_ the
departnent of transportation with an_estimted contract price of two
hundred fifty mllion dollars or nore, the departnent nay authorize
bonds in an ampbunt |ess than the full contract price of the project.
If a bond less than the full contract price_is_authorized by the
departnent, the bond nust be in the form of a performance bond and_a
separate_ paynent bond. The departnent shall fix_the anmount_ of the
performance bond on a contract-by-contract basis to adequately protect
one hundred percent of the state's exposure to loss. The anount of the
performance_ bond_nust not be less than_two_hundred_ fifty mllion
dollars. The paynent bond nust be in an anpunt fixed by the depart nent
but nust not be less than the anount of the_ performance bond. The
secretary_ of transportation_ nust_ approve_ each_performance_bond_and
paynent bond authorized to be less than the full contract price of a
project. Before the_secretary nmay approve_any bond authorized to be
less than the full contract price of a project, the office of financial
managenent shall review and approve the analysis supporting the anount
of the bond set by the departnent to ensure that one hundred percent of
the state's exposure to loss is_ adequately protected. Al the
requirenents of this chapter apply respectively to the individual
performance and paynent bonds. The performance bond is solely for the
protection_of the departnent. The paynent bond _is_solely for_the
protection_of |aborers, nechanics, subcontractors, and_suppliers
nentioned in RCW39. 08.010.

(b) The_ departnent shall develop_ risk assessnent guidelines_and
gain_ approval of these quidelines from the office_ of financial
managenent before inplenenting (a) of this subsection. The quidelines
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must _include a_ clear process for_ how the_ departnent neasures_the
state's exposure to loss and how the performance bond anount,
determned under (a) of this subsection, adequately protects one
hundred percent of the state's exposure to | oss.

(c) The departnent shall report to the house of representatives and
senate_transportation commttees by Decenber 1, 2012: Each_proj ect
where the departnent authorized bonds that were less than the ful
contract price; the difference between the project anpbunt and the bond
requirenents; the nunber of bidders on_ the project; and_other

i nffornati on that docunents the effects of the reduced bond anpbunts on
t he project.

*NEW SECTION. Sec. 2. A newsection is added to chapter 39.08 RCW
to read as foll ows:

In consultation wth the director of the office of financial
managenent and the secretary of the departnent of transportation, the
governor shall approve any contract and bond anount authorized wth
respect to contracts in which the departnent intends to authorize bonds
under RCW 39.08.030 in an amount |less than the full contract price of
the contract.

*Sec. 2 was vetoed. See nessage at end of chapter.

NEW SECTION. Sec. 3. This act expires June 30, 2016.

Passed by the Senate April 26, 2009.

Passed by the House April 25, 2009.

Approved by the Governor My 13, 2009, with the exception of
certain itens that were vetoed.

Filed in Ofice of Secretary of State May 18, 2009.

Note: Governor's explanation of partial veto is as follows:

"I am returning, wthout ny approval as to Section 2, Substitute
Senate Bill 5499 entitled:

"AN ACT Relating to bond amounts for departnent of transportation
hi ghway contracts."”

Section 2 of this bill requires the Governor to approve any contracts
in which the Washi ngton State Departnment of Transportation intends to
aut hori ze bonds in an amount |ess than the full contract price of the
contract.

Section 1 of the bill requires the Ofice of Financial Managenent to
approve risk guidelines devel oped by the Departnent of Transportation
prior to authorizing bonds in an amount |less than the full price of
the contract. Section 1 also requires the Ofice of Financial
Managenment to review and approve the decision of the Secretary of
Transportation to authorize a bond in an amunt |ess than the ful

price of the contract prior to proceeding with the contract. Approval
from the Ofice of Financial Mnagenent of the risk guidelines, as
well as review of pending contracts constitutes sufficient oversight

SSB 5499. SL p. 4



by the Governor's office of highway contract decisions. Requi ri ng
subsequent approval from the Governor is redundant and is not a
necessary statutory requirenent.

For these reasons, | have vetoed Section 2 of Substitute Senate Bill
5499.

Wth the exception of Section 2, Substitute Senate Bill 5499 is
approved. "

p. 5 SSB 5499. SL



	Section 1.
	Section 2 (vetoed).
	Section 3.
	Governor's partial veto message

